
STATE OF NEI,I YORK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

F r e d  C l e m e t t  &  C o . ,  I n c .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Ar t ic le  28 & 29 of  the Tax Law

f o r  t h e  P e r i o d  1 2 / 1 1 7 2  -  1 1 1 3 0 / 7 5 .

AFTIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  19B0,  he served the wi th in not ice of  Decis ion by mai l  upon

Fred  C leme t t  &  Co . ,  I nc . ,  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,  by  enc los ing

a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Fred  C lemet t  &  Co . ,  I nc .
2O2O Lemoyne Ave.
Mattydale, NY L32J-L

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner  here in

and that  the address set  for th on said wrapper is  the last  known address of  the

pe t i t i one r .

Sworn to before me th is

28th day of  November,  1980.



STATE OF NEW YORK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

F r e d  C l e m e t t  &  C o . ,  I n c .

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Ar t ic le  28 & 29 of  the Tax law

f o r  t h e  P e r i o d  1 2 / 1 / 7 2  -  I I / 3 0 / 7 5 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

John G. Mi l ler  the representat ive of  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

f o l l o w s :

Mr.  John G.  Mi I Ier
Walquist & Renodj_n
Eleven N.  Pear l  St .
A lbany,  NY I22O7

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

Sworn to before me this

28th day of  November,  1980.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November 28, 1980

F r e d  C l e m e t t  &  C o . ,  I n c .
2020 Lemoyne Ave.
Mattydale, NY 13211

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f f lg & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with thj-s decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John G. Mi l ler
Walquist & Renodin
E leven N.  Pear l  S t .
Albany, NY t22O7
Taxing Bureau's Representat ive



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRED CLEMETT AND CO., rNC.

for  Revis ion of  a Determinat ion or  for
Refund of  Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax Law for
the Per iod December 1,  1972 through
November  30 ,  1975 .

DECISION

Pet i t ioner ,  F red  C lemet t  and Co. ,  Inc . ,  2020 Lemoyne Avenue,  Mat tyda le ,

New York 13211, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

December 1, 7972 t} l . rough November 30, 1975 (Fi le No. 16401).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, 333 East l ,Jashington Street,  Syracuse,

New York ,  on  May 15 ,  1980 a t  2 :45  P. t l .  Pe t i t ioner  appeared by  John G.  Mi l le r ,

CPA. The Audit .  Divis ion appeared by Ralph J. Vecchio, Esq. (Paul Lefebvre,

E s q . ,  o f  c o u n s e l ) .

ISSUE

l{hether the Audit  Divis ion properly determined pet iLioner 's sales and use

tax l iabi l i ty for the period December 1, 7972 t} ,rough November 30, 1975 based

on i ts f indings from certain test per iods.

FINDINGS OF FACT

1.  Pet i t ioner ,  F red  C lemet t  and Co. ,  Inc . ,  i s  engaged in  the  sa les ,

instal lat ion and service of petroleum market ing and l iquid handl ing equipment.

Such equipment includes gasol ine pumps, storage tanks and service stat i -on

is lands .
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2 .  On l lay  27 ,  L976,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion  issued

a Notice of Determination and Demand for Pa5nnent of Sales and Use Taxes Due

against pet i t ioner for the period December 1, 1972 through November 30, 1975

for  taxes  due o f  $5 ,750.54 ,  p lus  pena l ty  and in te res t  o f  $21240.69 ,  fo r  a

t o t a l  o f  $ 7  , 9 9 I . 2 3 .

3. Pet i t ioner executed a consent extending the t ime within which to

issue an assessment of sales and use taxes for the period December 1, 1972

thorough February 28, 1973, to June 20, 1976.

4. On audit ,  the Audit  Divis ion examined charge sales invoices for the

period December 1, 1974 through November 30 ,  1975 and found addit ional taxable

sa les  o f  $71792.00  or  .7  percent  o f  taxab le  sa les  repor ted  fo r  sa id  per iod .

This percentage was appl ied to taxable sales reported for the audit  per iod,

resu l t ing  in  add i t iona l  taxab le  charge sa les  o f  $24r196.00 .  Cash sa les  invo ices

Itere also examinedl however,  the test was for the three-month period of

September 1, 1975 through November 30 ,  1975 because of the numerous transact ions.

The test revealed addit ional taxable sales of $11776.00 or 8 percent of cash

sales made during the test per iod. This percentage was appl ied to total  cash

sales of $200 ,258.00 to arr ive at addit ional Laxable cash sales for the audit

p e r i o d  o f  $ 1 6 , 0 2 0 . 0 0 .

The Audit  Divis ion also reviewed expense purchase invoices for the

period November 1, 1974 through October 31, 1975 which disclosed that pet i t ioner

fa i led  to  pay  a  sa les  or  use  tax  on  expense purchases  to ta l ing  $51739.00 .  The

major i ty of said purchases were charged to a supply and expense account ( t l8-500)

in pet i t ioner 's general  ledger and represented 25.4 percent of the total

posted to that account for the test per iod. The Audit  Divis ion concluded that

such purchases were of a recurr ing nature and, therefore, appl ied 25.4 percent

to total  purchases charged to the 8-500 account during the audit  per iod to



t

-3 -

determine taxable purchases of  $13,088.00.  Addi t ional ly ,  there was a taxable

purchase for $2 ,639.72 which was not considered to be a recurr ing i tem.

The Divis ion also determined that pet i t ioner fai led to pay a sales or

use tax on mater ials purchased and consumed in the performance of capital

improvement work. Pet i t ioner establ ished that the cost of  such mater ials for

the  per iod  November  1 ,  1974 th rough October  31 ,  7975 was $101703.00  wh ich  was

.75  percent  o f  the  pe t i t . ioner 's  cos t  o f  goods  so ld  fo r  the  same per iod .  Based

on the test per iod f indings, the Audit  Divis ion determined taxable mater ial

purchases  fo r  the  aud i t  per iod  o f  $31,880.00 .

5. At the hearing, counsel for the Audit  Divis ion conceded that the

amount of tax due determined on audit  should be reduced to $4,835.02. Counsel

submitted a schedule indicat ing that addit ional taxable charge sales were

ad jus ted  to  $13,307.00  based on  the  de le t ion  o f  one sa le  wh ich  the  Aud i t

Divis ion considered extraordi-nary and not representat ive of pet i t ionerts sales

act iv i ty in the test.  per iod. The addit ional taxable cash sales were adjusted

to $91272.00 to ref lect that the Audit  Divis ion's test per iod was actual ly a

six-month period and consequent ly,  i ts computat ions based on a three-month

Les t  per iod  were  er roneous.

6. Pet i t ioner did not contest the accuracv of the Audit  Divis ion's

f indings for those periods where books and records were examinedl however,  i t

argued that the Divis ionr s use of the test per iod results to est imate taxes

for other periods was not proper since adequate books and records had been

maintained.

7 .  The Audit  Divis ion's auditor found that pet i t ioner maintained complete

and adequate books and records. Pet i t ioner maintained a general  ledger,

purchase journa l ,  sa les  journa l ,  purchase invo ices  and sa les  invo ices .
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Petit i-oner, at al l  t imes, acted in good faith.

CONCTUSIONS OF LAW

A. That  a l though there is  s tatutory author i ty  for  use of  a test  per iod

to determine the amounL of tax due, resort to such method of computing tax

I iabi t i ty  must  be founded upon an insuf f ic iency of  record keeping which makes

i t  v i r tual ly  impossib le to ver i fy  such l iab i l i ty  and conduct  a complete audi t .

( C h a r t a i r ,  I n c .  v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 1 ) .

B. That pet i t ioner maintained complete and adequate books and records

from which the Audit Division could have deternined the exact amount of tax

due on nontaxable sales, expense purchases, and mater ials used in capital

improvement work. Accordingly, the tax due is reduced to the actual amounts

found due for the periods examined as fol lows:

B.

C. That  the

minimum statutory

charge sales
cash  sa les
expense purchases
mater ia ls

penal ty  is  abated and

r a t e .

$  4 9 0 . 1 1
124.32
5 8 6  . 5  1
682.35

$T;683.2e

the interest shall be computed at the

D. That  the pet i t ion of  Fred Clemett  and Co. ,  Inc.  is  granted to the

extent  ind icated in  Conclus ion of  Law "B" and "C":  that  the Audi t  Div is ion is

hereby directed to modify the Notice of Determination and Demand for Payuent

of  Sales and Use Taxes Due issued t lay 27,  1976;  and that ,  except  as so granted,

the pet i t ion is  in  a l l  o ther  respects deni

DATED: Albany, New York

Nov 2 B p80

COMMISSIONER


